



PROJECT DEVELOPMENT AGREEMENT

Customer's Premises: XYZ Plant

Executive Summary: 

ESCO proposes to conduct a Feasibility Study (aka Project Development Agreement) to determine the costs and savings for a project bundle that includes the following productivity improvement measures:

1. Glass Thickness Monitoring and Statistical Control

2. Variable Speed Drives on Fans

3. Install Water Well for Cooling Tower Make-Up

4. Compressed Air Improvements

In addition, ESCO will conduct a holistic preliminary assessment of different options to improve furnace operations.  These include Oxifuel Firing, Temperature Modulation, Combustion Efficiency Modulation and Waste Heat Recovery.

CLIENT (Customer) will not need to pay for the Feasibility Study if ESCO cannot develop a project bundle that has a simple payback less than two years (after-taxes) OR can be financed for three years such that the annual savings are greater than the associated finance payments (aka “budget neutral”).   Within 75 days (from signing this document), ESCO will develop the project bundle and present it to CLIENT.  If ESCO meets the criteria mentioned above, ESCO expects to implement the projects for CLIENT.  The cost for the feasibility study will be the lesser of $300,000 or 10% of the bundled project price.  When CLIENT implements the turnkey projects with ESCO, the actual development costs will be included as part of the project costs.

1.
EVALUATION STUDY.  ESCO agrees to undertake a detailed evaluation study of the Customer's Premises identified above to determine the energy consumption and operational characteristics of the Premises and to identify the energy conservation measures, procedures, and other services that could be provided by ESCO in order to reduce the Customer's energy consumption and operating costs on the Premises.  Customer agrees to provide its complete cooperation in the conduct and completion of the study.  ESCO will provide to the Customer a written report within 75 days of the effective date of this Agreement.  The report will include:

(a)
a list of specific energy conservation measures that ESCO proposes to install;

(b)
a description of the operating and maintenance procedures that ESCO believes can reduce energy consumption and operating costs at the Premises; and

(c)
an estimate of the energy and operating costs that will be saved by the equipment and procedures recommended in the report.

2.
ENERGY USAGE RECORDS AND DATA.  During the evaluation study, Customer will furnish to ESCO, upon its request, accurate and complete data concerning energy usage and operational expenditures for the Premises, including the following data for the most recent three years from the effective date of this Agreement:

actual utility bills supplied by the utility and other relevant utility records;

occupancy and usage information;

descriptions of any changes in the building structure or its heating, cooling, lighting, or other systems or their energy requirements;

descriptions of all energy-consuming or energy-saving equipment used on the Premises; 

descriptions of energy management and other relevant operational or maintenance procedures utilized on the Premises; 

summary of expenditures for outsourced maintenance, repairs, or replacements on the Premises;

copies of representative current tenant leases, if any; and

prior energy audits or studies of the Premises, if any.

3.
PREPARATION OF PERFORMANCE CONTRACTING PROJECT AGREEMENT.  Within 30 days after the submission to Customer of the report described under paragraph 1 of this Agreement, ESCO will prepare and submit to the Customer a Performance Contracting Project Agreement to implement the energy conservation measures, procedures, and services identified in the report that could reduce the Customer's energy consumption in the Premises.  This Project Agreement shall include ESCO's Performance Contract and appropriate Schedules, copies of which are provided in connection with this Schedule 4, Project Development Agreement Schedule.

4.
PRICE AND PAYMENT TERMS.  Customer agrees to pay to ESCO the sum of $ 300,000 or 10% of final project bundle price (whichever is less) within 30 days after the delivery to the Customer of the report described under paragraph 1 of this Agreement.  However, Customer will have no obligation to pay this amount if:

(a) ESCO cannot develop a project bundle that has a simple payback of less than two years (after-taxes) OR can be financed for three years such that the annual savings are greater than the associated finance payments (aka “budget neutral”).

5.
INDEMNITY.  ESCO and the Customer agree that ESCO shall be responsible only for such injury, loss, or damage caused by the intentional misconduct or the negligent act or omission of ESCO.  ESCO and the Customer agree to indemnify and to hold each other, including their officers, agents, directors, and employees, harmless from all claims, demands, or suits of any kind, including all legal costs and attorney's fees, resulting from the intentional misconduct of their employees or any negligent act or omission by their employees or agents.  Neither ESCO nor the Customer will be responsible to the other for any special, indirect, or consequential damages. 
6.
DISPUTES.  If a dispute arises under this Agreement, the parties shall promptly attempt in good faith to resolve the dispute by negotiation.  All disputes not resolved by negotiation shall be resolved in accordance with the Commercial Rules of the American Arbitration Association in effect at that time, except as modified herein. All disputes shall be decided by a single arbitrator. A decision shall be rendered by the arbitrator no later than nine months after the demand for arbitration is filed, and the arbitrator shall state in writing the factual and legal basis for the award. No discovery shall be permitted. The arbitrator shall issue a scheduling order that shall not be modified except by the mutual agreement of the parties. Judgment may be entered upon the award in the highest state or federal court having jurisdiction over the matter. The prevailing party shall recover all costs, including attorney's fees, incurred as a result of the dispute.  If the Customer is a state or local governmental entity, then this paragraph shall not apply.

7.
MISCELLANEOUS PROVISIONS.  This Agreement cannot be assigned by either party without the prior written consent of the other party. This Agreement is the entire Agreement between ESCO and the Customer with respect to development activities and services and supersedes any prior oral understandings, written agreements, proposals, or other communications between ESCO and the Customer.  Any change or modification to this Agreement will not be effective unless made in writing. This written instrument must specifically indicate that it is an amendment, change, or modification to this Agreement.

To the extent that ESCO and the Customer have entered into a Performance Contracting Project Agreement, this Schedule is attached to and made a part of the Performance Contract between ESCO and the Customer, dated ________________. 
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